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404 NOTES 

To those feeling the need of following strictly the spirit of 
the Statute of Frauds, as expressed by the preamble, the 
English doctrine appeals; to those demanding strict adherence 
to the statute and who think that more harm will be done by 
letting in the parol testimony than by refusing the trust, the 
Massachusetts rule appeals; but to allow the grantee to keep 
the land and pay nothing for it seems unsupportable. 24 



Is There Consideration in Successive Promises to 
Perform the Same Thing? 

The oft discussed question of whether a promise to perform 
that which one is already bound to perform by a prior con- 
tract was raised in a recent case. The problem may come up 
in two forms : ( i ) Where the new promises pass between the 
same parties who are bound by the earlier contract 1 ; (2) where 
the promises pass between one of the parties to the original 
contract and a third party. 2 

It is our purpose to confine our attention to the first class of 
cases. 

In Weed v. Spears 3 five stockholders of a corporation in 
order to aid its credit, in 1894 mutually obligated themselves 
to pay the notes and obligations then existing, or which should 
thereafter come into existence, upon which the names of any 
two stockholders appeared. In 1897 two stockholders, A and 
B, entered into an oral agreement by which A promises to pay 
certain notes, subject to the provision of 1894, and B certain 
others. B did not fulfil his obligation and A was compelled to 
pay one of the notes B had promised to discharge. In an 
action by A to recover the money from B, judgment was given 
for B on the ground that a promise to do the same thing which 
one is already bound to perform by a prior contract is no con- 
sideration for a subsequent one. This is undoubtedly the 
Settled English view. Most of the early cases, however, were 
"ship" cases, where sailors were promised additional compen- 
sation to fulfil the shipping articles which they had signed 
when starting on their voyage. 4 Public policy was the con- 

24 See article "Resulting Trusts and the Statute of Frauds," by 
Harlan F. Stone, 6 Col. L. Rev. 326 (1906). 

1 Stilk v. Myrick, 2 Camp. 317 (1800). 
'Shadwell v. Shadwell, 9 C. B., N. S. 159 (i860). 
"N. Y. 86, No. E. 10 (1908). 
l Fraser v. Hatton, 2 C. B., N. S. 512 (1857) ; Silk v. Myrick, supra. 



NOTES 405 

trolling factor in these cases. In this country the question has 
frequently come up and there has resulted a decided split in 
the cases. 6 The decision of the principal case is sustained by 
the following coterie of eminent authorities: Pollock, 6 Harri- 
man, 7 Williston, 8 Langdell 9 and Leake. 10 

Let us consider the reasons for the opposite conclusion, for 
there is an array of cases in America which holds the second 
contract binding. 

A reason often assigned for not enforcing the contract is 
that the second contract contains neither a benefit to the one 
who is entitled to performance, nor a detriment to him who 
promises to perform. Is that requisite to a contract ? 

It is said a privilege is waived when one enters the second 
contract, viz., the alternative option of paying damages instead 
of performing the contract. Does the law sanction this gro- 
tesque conception of contracts? This is Mr. Justice Holmes' 
theory: that a contract is a mere risk and that the promisee 
undertakes to pay damages at his option. The law has always 
shunned this view of contracts, and equity stepped in at an 
early date, whenever damages seemed inadequate, in order "to 
prevent the intolerable travesty of justice involved in permitting 
parties to refuse performance of their contracts at pleasure 
by electing to pay damages for the breach." 11 

Again, it is said that the promisor may consider the payment 
of damages of less value to him than actual performance of 
the contract, and hence this new promise to perform is consid- 
ered a benefit to the promisor sufficient to support a contract. 12 
This is merely viewing the proposition just stated from an- 
other viewpoint, reiterating that when a contract is about to be 
broken, damages are all to which the promisor is entitled. This 
is so far from the truth that in many cases even though the 
contract provides in terms for a measure of damages, specific 
performance is given, if the contract is of such a nature as 
to afford this remedy. 13 



•Ward's Pollock on Contracts (Williston, ed. 1906), 203. 

•Contracts (6th Ed.), 176. 

* Contracts, 65. 

*8 Har. Law. Rev. 27. 

"Summary on Contracts, 54 (1880). 

"Contracts, 2nd Ed., 119. 

11 Union Pacific Rwy. Co. v. Chicago Rwy. Co., 163 U. S. at 600 
(1895). 

a Stoudenmeier v. Williamson, 29 Ala. 558 (1856) ; Stewart v. Ketel- 
tos, 36 N. Y. 388 (1866). 

"Fry on Specific Performance, chapter III. 
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The rescission of the first contract and the substitution of a 
new is the most specious reason yet given for enforcing the 
second contract. 14 The difficulty is to find such a rescission in 
most cases. True, a rescission need not be made in express 
terms, 18 but it seems paradoxical to say there is a mutual re- 
scission sufficient to support a contract, when in reality it is 
a pure case of blackmail, as where one party refuses to perform 
his part of the contract and is induced to go on by the promise 
of additional compensation. Yet cases have gone to that 
length. 19 In many cases the facts are such that the question of 
rescission may be submitted to a jury." However, only so long 
as a contract is bilateral may it be rescinded by mutual agree- 
ment. 18 When once it becomes unilateral through performance 
by one party the mutual agreement to rescind without more 
is ineffectual and the first contract remains intact. 18 

Professor Ames, in an erudite treatise 20 concludes that the 
second contract is a binding contract on the principle that a 
promise for a promise is sufficient consideration. 21 He con- 
troverts the thought that one should look behind the promise 
at the nature of the obligation assumed, for to do so will 
result in endless hair splitting. He admits, however, that while 
on theory these contracts are binding, cogent reasons often 
exist, on the ground of public policy, for denying their enforce- 
ment. 

As a matter of fact, this theory of Professor Ames has 
never been applied from the earliest date to contracts of this 
class. The courts have always looked behind the mutual prom- 
ises at the actual moving consideration. Unless there is a 
rescission of the old contract which is still bilateral, or a new 
contract is entered into with substantial variations from the 
prior agreement on both sides, 22 one can hardly expect to con- 
vince a court of the validity of the second agreement. The 



"Rollins v. March, 128 Mass. 118 (1829). 

"Ward's Pollock on Contracts (Williston's ed.), 816. 

"Goebel v. Linn, 47 Mich. 489 (1882). 

"Rogers v. Rogers, 139 Mass. 440 (1885) ; Lattimore v. Harsen, 14 
Johns (N. Y.), 257 (1817) ; Endriss v. Belle Isle Co., 49 Mich. 289 
(1882). 

" Peters and Reed Pottery Co. v. Folochener (Mo.), no S. W. 508 
(1908). 

"Ward's Pollock on Contracts (3rd ed. 1906), 816. 

"13 Harvard Law Review, 29 (1899). 

* Goring v. Goring, 1 Yelv. n (1602). 

"Dreifus v. Columbian Co., 194 Pa. 475 (1900). 
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principal case, therefore, seems to be in line with the authori- 
ties on this question. 

It becomes an interesting question, however, as to whether 
there was not a consideration for the new contract when we 
apply to the analysis of the case one of the rules of suretyship. 
It is an elementary principle that one surety cannot speculate 
off his co-surety, but must give him the benefit of any ad- 
vantageous compromise he has succeeded in effecting with the 
creditors. While it is true that approximately one hundred 
thousand dollars of the liabilities was so apportioned that 
more than one-half of it was to be paid by the defendant, and 
if the agreement had gone no further than this, and had in- 
cluded no counter stipulation which could be viewed as a con- 
sideration for this unequal assumption, such a contract would 
clearly have been unenforceable, do not the facts of this case 
take it out of such a situation? Out side of the liability of 
one hundred thousand dollars, there was a debt of $87,160.80, 
with respect to which, in the absence of agreement to the con- 
trary, each surety was bound to contribute one-third, 2S and 
if any one effected a compromise as to his part, he was bound 
to share the benefit with the others. By the second clause of 
the agreement, each agreed to abandon the right of contribu- 
tion with respect to this debt, and each contracted with the 
others (in exchange for a reciprocal promise to himself) that 
each might deal independently with the creditors and buy his 
own peace upon such terms as his skill or persuasiveness would 
enable him to, without accountability to the others. 

By acting in pursuance of that agreement, the defendant 
escaped by paying only $6000, whereas, if the total debt had 
been collected, defendant's liability would have been about 
$29,000. Even under the facts as presented, if the agreement 
does not stand, the defendant is indebted on this part of the 
liability to the plaintiffs, — who were compelled to pay $19,000 
in order to escape, — in the sum of $2334, and plaintiffs should 
be permitted to collect this, at least, if not the entire amount 
of the extra note paid by them. 24 

This, then, is the hard question. Was not the mutual aban- 
donment of the right to demand an accounting between the 
co-sureties with respect to the indebtedness of $87,160.80 a 
sufficient relinquishment of a legal right to constitute a consid- 
eration for the new contract, resting upon valid, mutual and 
substantial promises ? On the face of the state of facts, as pre- 



"Weed v. Calkins, 24 Hun. (N. Y.), 582 (1881). 

"24 Eng. & Am. Ency, 811; Morgan v. Smith, 70 N. Y. 537 (1877). 
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sented, the Court's accounting was undoubtedly right, but re- 
garding the contract as entire, which human nature would lead 
us to believe the parties intended it to be, there is much to be 
said for its validity. At least it is hard to comprehend the 
state of mind of the sureties, when they designed this agree- 
ment, under any other interpretation of its intention. 



Time the Essence of a Contract. 

In Zempel v. Hughes, et al., 85 Northeastern Reporter, 641, 
decided in the Supreme Court of Illinois, June 18, 1908, the 
facts showed a written agreement whereby B agreed to convey 
to A a farm for the price of $18,000, $500 being paid at the 
time the agreement was entered into, December 12, 1904, $7500 
to be paid "on or before February 28, 1905," and the remaining 
$10,000 to be satisfied by a conveyance by A to B of two prop- 
erties therein mentioned. The agreement further read: "but 
should A fail to perform his contract on his part promptly at 
the time and in the manner specified, then the above $500 shall 
be forfeited as liquidated damages and the above contract 
shall become null and void." A, having on several days pre- 
vious to February 28, 1905, unsuccessfully attempted to meet 
B, went on that day to the latter's home and told B's daughter 
that he was there to close the trade, at the same time showing 
his deeds for the properties which he was to convey, and the 
balance of the purchase price in cash, but B could not be 
found. A few days later — on March 1, 1905, — A made a ten- 
der to B, who refused to accept, telling A that he was too late. 
The Chancellor in the lower court dismissed A's bill for specific 
performance, but his decision was reversed on appeal. 

One of the points argued by B, the vendor, was that time 
was made of the essence of the contract by its terms, and that 
as A, the vendee, had not performed on the day named in the 
agreement, he could not maintain his bill for specific perform- 
ance. The Court, in answering this, said : "In equity, time is 
not necessarily deemed of the essence of the contract; but, if 
it is made so by the terms of the agreement, it will be treated 
in equity, as in law, as of the essence. But, even where the 
contract so provides, equity, under peculiar circumstances, may 
not enforce a forfeiture." The Court further said, that con- 
ceding that time was made of the essence of the contract by 
its terms, it was manifest from the circumstances as shown by 
the evidence, that B, the vendor, was entirely responsible for 
the failure of A, the vendee, to make the tender within the 



